
UNITED STATES DISTRICT COURT 
EASTERN DISTRICT OF MICHIGAN 

SOUTHERN DIVISION 
 
DENISE FITZHENRY, 
 
 Plaintiff,  
vs.        CASE NO.  10-CV-14102 
 
HONIGMAN MILLER SCHWARTZ AND  HON. David M. Lawson 
COHN, LLP, a limited liability partnership, and  
ALAN S. SCHWARTZ, an individual;   Mag. Judge Virginia Morgan, 
jointly and severally. 
 
 Defendants. 
____________________________________________________________________________ 
Deborah L. Gordon PLC    Kienbaum Opperwall Hardy & Pelton PC 
Deborah L. Gordon (P27058)    Elizabeth P. Hardy (P37426) 
Sarah S. Prescott (P70510)    Sonja L. Lengnick (P67101) 
Attorneys for Plaintiff     Attorneys for Defendants 
33 Bloomfield Hills Parkway, Suite 275  280 N. Old Woodward Ave., Ste. 400 
Bloomfield Hills Michigan 48304   Birmingham, Michigan 48009 
248 258 2500      248 645 0000 
dgordon@deborahgordonlaw.com   ehardy@kohp.com 
sprescott@deborahgordonlaw.com   slengnick@kohp.com 
 
 

AMENDED MOTION REGARDING MISCELLANEOUS DISCOVERY RELIEF 
 

 NOW COMES Plaintiff DENISE FITZHENRY through her counsel Deborah L. 

Gordon, PLC, and for her Amended Motion Regarding Miscellaneous Discovery Relief refers 

the Court to the accompanying Brief.  This motion amends Docket Entry 25. 

 DEBORAH L. GORDON, PLC 
Deborah L. Gordon (P27058) 
/s/Sarah S. Prescott (P70510) 
Attorneys for Plaintiff  
33 Bloomfield Hills Parkway, Ste. 275 
Bloomfield Hills, MI 48304 
(248) 258-2500 

DATED:  March 2, 2011    dgordon@deborahgordonlaw.com 
       sprescott@deborahgordonlaw.com
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Most Appropriate/Controlling Authority 
 
 
 

Federal Rule Civil Procedure 37
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The purpose of this motion is to update the Court regarding Defendants’ failure to perform a 

reasonable search for responsive materials in the course of discovery in this case, and to seek 

relief.  The motion is an amendment to an earlier motion to compel, Docket Entry 25, which 

alleged a failure to conduct a complete search.  The amendment is necessary because rather 

shocking evidence has come to light on this issue, since the original motion (Docket Entry 25) 

was filed.  As a result, Plaintiff is asking this Court to— 

1. allow Plaintiff’s appointed expert to conduct a search of Defendants’ computer 
systems for discoverable information 

2. compel Defendants to perform a detailed search for all categories of requested 
items 

3. award monetary sanctions. 
 

This motion proceeds in four parts.  The first section outlines relevant background information.  

The second section covers the abject failure of Defendants and their counsel to participate 

legitimately in discovery.  The third section explains that Defendants and their counsel have 

failed to be honest about discovery.  And the fourth section describes what should exist, i.e., 

why Defendants’ failures are clearly intentional attempts to skirt the obligations of discovery. 

I.   Background Information 
 
 This case was filed on October 12, 2010.  The 26(f) discovery conference was held in 

November.  Discovery is set to close on June 1, 2011.  This is an action for violations of the 

Family Medical Leave Act, Section 501 of the Employee Retirement Security Income Act, 

Americans with Disabilities Act, Title VII of the Civil Rights Act of 1964, Retaliation in 

Violation of the Michigan Worker's Disability Compensation Act, and violations of the Persons 

with Disabilities Civil Rights Act, and Elliott-Larsen Civil Rights Act.   

Plaintiff was a superior legal secretary of the type any attorney can appreciate is worth 

her weight in gold.  She was repeatedly awarded merit bonuses and praised for her many skills 
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and excellent judgment.  She was assigned to work for Defendant Alan Schwartz, and served as 

his right hand.  At times relevant, Defendant Schwartz served as the CEO of the Honigman 

firm.  Unfortunately, Plaintiff was injured in the Defendants’ place of work.  Rather than 

accommodate her resulting disability, Defendants subjected Plaintiff to ridicule and retaliation.  

She was demoted to the word processing pool, from which she was ultimately terminated, 

despite exhibiting no performance problems and taking nothing but authorized leave. 

 Plaintiff served written discovery on November 9.  Among Plaintiff’s Requests to 

Produce were various requests for documents that address Plaintiff’s strong performance, even 

though they might not be part of a formal personnel file.  Plaintiff also asked several key 

witnesses for documents regarding Plaintiff.  For example, Request 7 sought “All documents 

regarding, mentioning or otherwise concerning Plaintiff authored, received and/or maintained 

by Defendant Schwartz, regardless whether Plaintiff is mentioned by name directly including 

any “private” documents maintained by Defendant Schwartz.”  Notably for purposes of this 

motion, Plaintiff’s discovery defined “documents” to include “any written, printed, graphic or 

recorded matter of any kind, wherever located, including the original and all non-identical 

copies, whether different from the original by reason of any notation made on such copies or 

otherwise, graphic or aural records or representations of any kind, and electronic or mechanical 

records or representations of any kind, including, but not limited to, computerized disks.” 

Defendants filed objections and served some responsive materials on December 9.   

II.  Plaintiff Learns that Defendants have Failed to Search for or Produce Materials in 
spite of their Representations to the Contrary 

 
 Defendants have clearly failed and refused to produce significant discovery materials in 

this matter.  These materials can be classified according to four separate failures, reviewed 

below. 
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A. Defendants Fail to Produce Electronic Items Dating back 91 or more Days 
 
 Plaintiff recently learned that Defendants made a unilateral, undisclosed decision not to 

provide electronic information in this matter dating back more than 90 days from the date of 

service of the discovery in this matter.  Various hard copies of documents were produced.  But 

anything such as emails or instant messages that would be electronic was not produced.  In that 

Plaintiff was terminated well before the 90 days, she has likely received only a fraction of all 

discoverable materials.1   

Defendants account for this conduct by taking the position that the Defendant law firm 

of Honigman, Miller, Schwartz and Cohn, LLP, which holds itself out as “a leading business 

law firm….with an international practice….[of] more than 230 attorneys working in 40 

different areas of concentration” deletes all of its electronic information every 90 days.  We are 

to believe that the firm is unable to access a single memo or note sent as recently as 

November 2010, unless it was affirmatively saved (archived).  Defense counsel has 

represented that “all emails are automatically deleted after 90 days.  This is true for all users.”  

Exh. A.   

 Part III of this motion explains why this representation simply is not true.  But if it were 

true, then one would have expected Defendants to simply come clean about the limitations on 

discovery in this matter in a direct manner.  As Part II below explains, that did not happen.  On 

the contrary, Defendants have made repeated unqualified statements that they have produced 

every responsive document requested, and that their discovery answers are transparent. 

                                                 
1 For example, Defendant Schwartz, Plaintiff’s boss, testified that he emailed daily.   
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B. Defendants Fail to Have IT Staff Search for Anything 

 Defendants employ a sizeable IT department.  Plaintiff served an Interrogatory in this 

matter seeking to know who was involved in any way in searching for documents responsive to 

Requests to Produce and Interrogatories.   

Interrogatory No. 4: Separately set forth as to each Interrogatory and each Request to 
Produce served in this matter the name, address, and job title or position of each person 
who has provided any information whatsoever to respond to said Interrogatory or 
Request to Produce.  To further specify, a person’s name should be identified even if 
that person’s only input was that he/she had no responsive information or responsive 
document or thing. 

 
Per Defendants’ answer, Exh. B, no IT staff was involved in searching for anything Plaintiff 

requested whatsoever.2 

 Instead, Defendants’ interrogatory answer indicates that specified individual attorneys 

looked for requested materials on their own.  Id.  It turns out that this answer is not even honest, 

because at least some of these individuals did not look, as was represented—a point addressed 

below, Section I. D.  But even if it were true that these people actively looked for responsive 

materials, the evidence is that they were not remotely capable of finding discoverable 

information.  For example, named Defendant Alan Schwartz, Plaintiff’s boss, testified among 

other things: 

Q.  Are you able to find e-mails that you may want to retrieve that have been deleted 
through your automatic system? 
A.  No.   

 
Exh. C at 68-69.  His testimony in general made clear that he required technical assistance to 

perform a reasonable search. 

In general, he testified: “I'm not particularly good at finding things.”  Id. at 113.   

                                                 
2 In a letter sent to Plaintiff’s counsel after Plaintiff filed Docket Entry 25, her original motion to compel alleging a 
failure to perform a good faith search of Honigman’s systems, Defense counsel indicated that they had explored 
the types of information that the IT department had.  Exh. A.  At no time did defense counsel say, however, that IT 
specialists had actually looked for anything in any file or computerized system responsive to Plaintiff’s requests.   
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“I can't find a darn thing.”  Id. 
 

Schwartz does now know how to archive an email, and has “no awareness” of his 
own archive of emails.  Id. 290. 
 

Schwartz does not know how to move emails or sort emails, although he knows this 
is possible to do.  Id.   
 

He does not know his firm’s system of saving emails, and does not know if 
materials older than 90 days are retrievable, “but I know that there's a lot of 
literature that hardly anything is permanently erased.” Id. at 249. 

 
Nor is Schwartz aware what would be encompassed in a Request to Produce, or what is 

discoverable, per his own sworn testimony.  Id. at 242 ( “I don't know how broad [a certain 

Request to Produce] is or what you’re entitled to discover.  Once again, I'm not a litigator and I 

don’t know the rules very well….”). 

C. Defendants Fail to Ask Relevant Individuals for Information 
 
 Plaintiff’s original motion to compel reviews the facts relevant to this point.  To 

reiterate, based on Interrogatory answer #4, Defendants failed to ask relevant individuals for 

information responsive to various requests.   

As just one example, when asked for documents concerning Plaintiff’s performance 

(Request 3), by their own admission in Interrogatory 4, Defendants asked one person in HR and 

Defendant Schwartz for responsive materials.  Exh. B.  At his deposition, Schwartz repeatedly 

denied being asked to look for such documents, as set forth in detail below.  But even if he had 

looked, Defense counsel did not even ask Plaintiff’s other supervisors, or all of the attorneys 

for whom she worked for documents.  Defense counsel did not ask one of the two people 

responsible for evaluating Plaintiff’s performance annually.  Defense counsel did not ask 

Plaintiff’s co-workers, including one she job-shared with.  Defense counsel did not ask 

Plaintiff’s replacement, nor short-term fill-in staffers.  This is one example of many.  
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Defendants’ “search” for responsive documents, by their own specific admissions, was truly 

abysmal. 

D.  Defendant Schwartz Undertakes No Search for Documents 

 As set forth above, Defendants have repeatedly represented that named Defendant Alan 

Schwartz searched for documents, going so far as to identify which exact Requests to Produce 

he was asked to respond to.  Exh. B, Interrogatory 4.  In letters to Plaintiff’s counsel, defense 

counsel has said more than once that “We asked Alan Schwartz….for documents.”  E.g., Exh. 

A.  Defense counsel has made the same representation before this Court. Docket Entry 21 at 

13-14.   

 In fact, these are lies.  Schwartz testified under oath: 

Q.   What has your role been in providing documents in this case in response to our 
request for documents? 
A.   None.   

 
Exh. C at 21.  He reiterated the same, later: 
 

Q.  Have you provided any documents yourself in response to our request for 
discovery? 
A.   Not that I remember. 
Q.   Has anybody that you are aware of looked through your computer that you use for 
information or documents? Anything you're personally aware of? 
A.   Not that I remember. 
Q.   I assume you would be aware if anybody trolled through your computer? 
MS. HARDY:  Objection.  Form. 
BY MS. GORDON:  Am I correct on that? 
A.   Yes. 
Q.   Okay.  And nobody has asked you to go back and look for documents? I guess 
we've already covered that. Right? 
MS. HARDY:  No.  That's not what you've covered. 
BY MS. GORDON: 
Q.   Has anybody asked you to go look for documents? 
A.   I don't believe so. 
Q.   Okay.  Have you asked anybody to look for documents? I presume the answer is 
no. 
A.   Not that I recall.  
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Id. at 21-22.  And still later, had confirmed a third time: 
 

Q.   So, I asked your firm to produce all documents, sir, concerning Denise Fitzhenry 
and her medical leave.  That entire document [an item Plaintiff produced] was not 
produced [by Defendants].  Do you have any idea why not? 
A.   I had nothing to do with the production of the documents. 

 
Id. at 237.  He testified a fourth time: 
 

Q.   Why was that not produced in response to our discovery request, Mr. Schwartz? 
A.   Well, I can't answer why it was not produced, because I was not involved in the 
production…. 

 
Id. 259.  And, drawing on Mr. Schwartz’s testimony, defense counsel confirmed that Schwartz 

was not asked to assist in discovery, objecting to questioning about the scope of the Requests to 

Produce documents because, “He's indicated he does not know what the requests say.  That was 

not his responsibility.”  Id. at 242. 

 All of the above testimony was given at the first day of Mr. Schwartz’s deposition.  

During his second day of deposition, in an apparent effort to rehabilitate himself, Mr. Schwartz 

testified that he “was reminded” by his counsel after the first day to answer differently: 

“I was reminded afterwards that I was asked by [defense counsel] Sonja [Lengnick] 
whether I had something.  I did look through my office, and I don't have a file on 
Denise.”    

 
Id. at 440.  When Plaintiff’s counsel dug into this, Mr. Schwartz made clear that his new 

“memory” was not about searching for any e-mail.  Id. at 474.  He still does not recall looking 

for any e-mail.  Id. at 476.  Rather, he specifically and solely “looked for a file that would have 

had Denise’s name on it,” and made no further attempts.  Id. at 475.   

In short, Defendant Schwartz never looked for any email; he did not review the 

discovery requests; he does not know how to access his archive of emails older than 90 days 

even if he had performed a search; and any responsive document he looked for would have 
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gone unnoticed unless it happened to be collected in a file marked “Denise Fitzhenry” laying 

around in his office.     

III. Defense Counsel has Engaged in Obfuscation and Misrepresentations 

Discovery began in earnest with the discovery conference in November.  From that 

initial conference until mid-February, Defendants never once mentioned that they were 

withholding electronic documents 90 days or older, or that they had failed to ask the named 

Defendant to search for documents, or that he “can't find a darn thing” himself and was offered 

no technical assistance to do so, etc.  Rather, Defense counsel have at every turn hidden the true 

scope of their so-called “search” and falsely represented that they conducted a complete search.   

First, Although Rule 26(f)(2) requires counsel to discuss issues relating to preservation 
of evidence, and although Rule 26(f)(3)(C) specifies that counsel must raise “any issues 
about disclosure or discovery of electronically stored information, including the form or 
forms in which it should be produced,” defense counsel never mentioned any such 
supposed limitation on Honigman’s document production.    

 
Second, although Plaintiff’s discovery asked for all Requested documents, with no 90-
day limitation, neither Defendants nor their counsel indicated that materials older than 
90-days were not being produced.  Federal Rule of Civil Procedure 34 allows requests 
for electronic information, and provides that objections to producing such information 
must be specified.  Fed. R. Civ. Proc. 34(D).  Sub-rule 34(b)(2)(C) makes clear that if a 
part of a Request is objectionable, the answerer must “specify the part” that is 
objectionable.  Here, Defendants never identified a Request that was objectionable 
because it called for a document older than 90 days, and Defendants never indicated 
that any partial response was being made (i.e., we are giving you only items we have in 
hard copy and withholding all electronic information older than 90 days), let alone by 
“specifying the part” not being produced. 
 
Third, Plaintiff’s counsel sent an email of December 23, 2010 noting that Defendants 
have invoked numerous apparently empty, boilerplate objections and asking Defendants 
to specify “which requests you actually withheld documents for?”  Exh. D.  The answer 
that came back was:  “We do not concur in relief requiring us to set forward which 
requests we actually withheld documents for, as the [original discovery] responses were 
clear.”   Exh. E.  No mention was made of withholding documents pre-dating some 
arbitrary cutoff, etc.  And, of course, the original discovery responses did not make this 
clear either. 
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Fourth, a January 10, 2011 email from Plaintiff’s counsel asked for “all of these 
individuals’ documents as requested,” e.g., the documents a set of specified witnesses 
may have regarding Plaintiff, including her former bosses (Requests 7, 9, 11, 12).  Exh. 
F.  In the same letter, Plaintiff’s counsel wrote that Defendant’s so-called search to date 
“for responsive information is woefully inadequate.  Our requests require a good faith 
search of the documents and files of named Defendant Honigman, Miller, Schwartz and 
Cohn.  [Giving examples]  These are only a few examples, but the entire process was 
plainly calculated to provide minimal information.”  In response, defense counsel 
“strongly” disagreed that the discovery search had been perfunctory, and represented, 
“We have conducted a diligent search, as required by the Federal Rules.”  Exh. G.  
Defense went on to say, “We have provided all documents responsive to Requests 7, 9, 
11 and 12.”  Id.  No mention was made of the 90-day limitation on documents, let alone 
the fact that Schwartz (whose documents were requested in Request 7) had not looked 
for any responsive materials.    

 
Fifth, Defendants were ordered by Judge Lawson at a discovery conference to identify 
documents being withheld based on any of their many boilerplate objections.  Plaintiff’s 
counsel had complained that the issue of what was being withheld (if anything) was 
unclear, notwithstanding all of the above efforts at clarity.  So Judge Lawson instructed 
Defendants to specify which Requests had not been fulfilled.  Defendants responded 
with Exh. H.  The letter purported to give a full and final list of all documents withheld.  
Yet it did not disclose any self-imposed limitations on discovery, nor Defendants’ total 
failure to involve key individuals meaningfully in discovery.  The letter is outright 
dishonest. 

 
Furthermore, in response to Plaintiff’s original motion to compel, Defense counsel put 

into a Court pleading signed under Rule 11: 

“We have provided all documents responsive to Requests 7, 9, 11 and 12.” 
 
Docket Entry #31 at 11.  (Request 7 is the request for all of Schwartz’s documents about 

Plaintiff.  Obviously, Defendants’ counsel’s statement cannot be squared with Defendant 

Schwartz’s testimony set forth above.). 

IV. Documents Exist, or Should Exist 

The truth is, documents very probably do exist that are responsive to Plaintiff’s 

discovery requests.  While Mr. Schwartz may not be aware of it, in fact the firm trains its 

staffers to archive emails dating back more than 90 days, and they are expected to do so on a 

systematic basis.  Plaintiff was Mr. Schwartz’s secretary at times relevant, and she in fact did 
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archive his emails.  They exist, but he is not aware how to even access his archives, as set forth 

above.    

Beyond the above, Honigman’s IT department keeps backup “tapes” of electronic 

information.  So-called “deleted” and un-archived materials can be obtained from those tapes, 

per the information only now coming to light (as of mid-February) from defense counsel.  Exh. 

A. 

Finally, if Defendants truly have only materials dating back 90 days from the date of 

service of Plaintiff’s discovery, then they intentionally destroyed litigation materials.  

Defendants have withheld attorney-client materials dating back to 2006 regarding Plaintiff, per 

their privilege log.  Exh. I.  And they have withheld so-called “work product” which could only 

be generated in anticipation of litigation dating back to 2008.  Id.  If we are to believe that 

Defendants were seeking legal advice about Plaintiff and were anticipating litigation years ago, 

then documents should have been retained having to do with Plaintiff back to those dates by all 

those involved.   

Defendant Honigman is a law firm and Alan Schwartz and numerous others who have 

been asked for documents are licensed attorneys.  Destruction of evidence by these entities and 

individuals while contemplating litigation is a very serious matter.  If they want to stand by the 

statement that they have nothing electronic dating prior to late 2010 (i.e. nothing unless 

someone happened to also have a hard copy), then this Court should be very clear on that, 

because that becomes a matter for the Attorney Grievance Commission, as well as raising 

issues of a spoliation instruction in this matter.   
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Relief Requested 

This Court has authority under Federal Rule 37 to compel production, and to craft 

discovery sanctions as are fitting to this situation.  Here, Defendants have demonstrated that 

they are unwilling to participate in good faith in discovery.  They have repeatedly made 

misleading or downright dishonest statements, including in response to Plaintiff’s original 

motion to compel—in pleadings signed under Rule 11.  They have wasted incredible amounts 

of Plaintiff’s counsel’s time, and now the Court’s time.  Plaintiff’s counsel has made repeated 

good faith efforts to clarify what has been withheld, only to be misled and misdirected 

intentionally.  This situation calls out for sanctions, and for an independent expert to review 

Defendants’ files.   

       Respectfully submitted, 

 DEBORAH L. GORDON, PLC 
Deborah L. Gordon (P27058) 
/s/Sarah S. Prescott (P70510) 
Attorneys for Plaintiff  
33 Bloomfield Hills Parkway, Ste. 275 
Bloomfield Hills, MI 48304 
(248) 258-2500 

DATED:  March 2, 2011    dgordon@deborahgordonlaw.com 
       sprescott@deborahgordonlaw.com 
 
 

CERTIFICATE OF SERVICE 
 

I hereby certify that on March 2, 2011, I electronically filed the foregoing document 
with the Clerk of the Court using the ECF system, which will send notification of such filing 
and service of said documents to all parties through their counsel of record. 
 
       DEBORAH L. GORDON, PLC 
       /s/Sarah S. Prescott (P70510) 
       Attorneys for Plaintiff 

33 Bloomfield Hills Parkway, Ste. 275 
Bloomfield Hills, MI 48304 
(248) 258-2500 

       sprescott@deborahgordonlaw.com 
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